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MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   03/08/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  8:30   CASE#: MSC17-02410 
CASE NAME: R. BATU VS A. BATU 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel to appear for CMC (CourtCall OK).  Note that this is set for 8:30, not 9:00. 
 

  

 2.  TIME:  9:00   CASE#: MSC18-01752 
CASE NAME: DOWDY VS. MANORCARE 
HEARING ON MOTION TO STRIKE COMPLAINT 
FILED BY HARNEET CHAWLA CHOPRA 
* TENTATIVE RULING: * 
 
Defendants have filed two demurrers and two motions to strike, directed to the original 
complaint in this case.  Plaintiff has responded by filing a first amended complaint, as allowed by 
Code of Civil Procedure § 472(a).  The demurrers and motions are therefore taken off calendar 
as moot. 
 
The Court observes, however, that this should have been handled in the mandatory meet-and-
confer.  If plaintiff concedes the need to amend in response to the demurrers and motions, he 
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should properly have agreed to do so then.  Defendants’ declarations establish that plaintiff’s 
counsel did not respond to defendants’ efforts to meet and confer.  (Some of these failures of 
communication occurred during the week between Christmas and New Years, when it might be 
expected that calls might go unanswered.  The lack of response continued into January, 
however.) 
 
Plaintiff’s counsel is warned not to repeat this failure to meet and confer.  Any repetition 
may result in sanctions, and will be taken into account in deciding any future requests for leave 
to amend. 

  

 3.  TIME:  9:00   CASE#: MSC18-01752 
CASE NAME: DOWDY VS. MANORCARE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY HARNEET CHAWLA CHOPRA 
* TENTATIVE RULING: * 
 
See Line 2. 
 

  

 4.  TIME:  9:00   CASE#: MSC15-00339 
CASE NAME: PENA VS. VAUGHN 
HEARING ON MOTION TO DISMISS CASE 
FILED BY JOY LYNN VAUGHN 
* TENTATIVE RULING: * 
 
Defendant Vaughn moves to dismiss this case formally, based on her attorney’s declaration that 
the case was settled for a costs waiver in 2017, and releases have been exchanged.  Plaintiff 
does not contradict counsel’s testimony or otherwise respond.  The motion is therefore granted. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00389 
CASE NAME: JEROME A. SOBA CONSTRUCTION  VS.  OWENS 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY JEROME A. SOBA CONSTRUCTION, CO. INC. 
* TENTATIVE RULING: * 
 
Plaintiff Jerome A. Soba Construction moves for summary adjudication of its third cause of 

action, for cancellation of lease.  The motion is denied.  Defendant’s request for sanctions is 

denied. 

As an initial matter, the Court notes that both parties failed to provide useful tabs for their 

exhibits. Defendant failed to provide any tabs for its exhibits, in clear violation of CRC 3.1110(f) 

and Local Rule 3.42.  Plaintiff, on the other hand, provided so many tabs for exhibits and 
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exhibits to the exhibits that the tabs were of limited usefulness.  For example, there are four tabs 

labeled “Exhibit A”. 

The Relation of the Parties, and Substance of the Lawsuit 

Plaintiff (a construction company) and defendant (a real estate brokerage) are the sole general 
partners in a partnership called Olympic Boulevard Partners (the “Partnership”).  The 
Partnership owns a commercial building located at 2221 Olympic Boulevard, Walnut Creek (in 
unincorporated Contra Costa County).  Defendant operates the property on behalf of the 
Partnership.  Defendant is also the sole tenant and occupant of the property, pursuant to a 2015 
lease agreement made by defendant (as tenant) and by the Partnership, acting through 
defendant (as landlord). 

In summary, plaintiff’s complaint contends that the 2015 lease, which defendant effectively 
entered into with itself, is a self-dealing lease for below-market rent, and hence a breach of 
defendant’s fiduciary duty to the Partnership.  It seeks declaratory relief and damages for 
fiduciary breach. 

The Summary Adjudication Motion 

Plaintiff seeks summary adjudication of the third cause of action, which asks for the cancellation 

of a lease entered into between Defendant (Owens Financial Group) as tenant and Olympic 

Boulevard Partners (the partnership owned by Plaintiff and Defendant) as landlord.  The First 

Amended Complaint alleges that Defendant entered into a self-dealing lease as both tenant and 

landlord (as general partner in the partnership). (FAC ¶30.)  Plaintiff alleges that entering into 

this lease was a breach of fiduciary duty and a breach of the covenant of good faith and fair 

dealing. (FAC ¶31.)  Finally, Plaintiff alleges that the property was leased for less than the fair 

market rental value. (FAC ¶32.)  

A plaintiff moving for summary adjudication must present admissible evidence that “prove[s] 

each element of the cause of action entitling the party to judgment on the cause of action.”  

(Code of Civil Procedure 437c(p)(1); see also, Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 

826, 850-51.)  Here, Plaintiff has not met its burden.  

Plaintiff argues that its claim for cancelation of the lease is valid under Civil Code § 3412. 

Section 3412 states that “[a] written instrument, in respect to which there is a reasonable 

apprehension that if left outstanding it may cause serious injury to a person against whom it is 

void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 

canceled.” A claim under section 3412 exists if the “‘[defendants] were claiming rights under [the 

contract] and their claim was groundless, [plaintiffs] had the right to a decree that as to them the 

instrument was void, whether [defendants]’ claim was bona fide or for purposes of vexation.’”  

(Patterson v. Clifford F. Reid, Inc. (1933) 132 Cal.App. 454, 457-58 (quoting Prichard v. Kimball 

(1923) 190 Cal. 757, 764) (emphasis omitted).) 

Plaintiff points out that partners in the partnership owe each other fiduciary duties. (BT-I v. 

Equitable Life Assurance Society (1999) 75 Cal.App.4th 1406, 1410 [“Partnership is a fiduciary 
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relationship, and partners are held to the standards and duties of a trustee in their dealings with 

each other.”].)  It is undisputed that Plaintiff and Defendant are both partners in the partnership.  

(See undisputed Fact 2.)  

Plaintiff’s argument is cursory and ill-supported factually.  It starts off suggesting that the bare 

fact of self-dealing, in the form of Defendant (as partner in the partnership) entering into a lease 

with itself as tenant, is sufficient without more to warrant cancellation of the lease.  But a 

transaction between a partnership and one of the partners is not automatically void or in breach 

of fiduciary duty; it depends on the terms and circumstances.  Here, it appears that the parties 

actually contemplated at the time of the partnership agreement that Defendant might continue to 

lease the premises. 

Next, Plaintiff argues that the lease is void because Defendant breached his fiduciary duties to 

Plaintiff by entering into the lease at below-market rent rates.  Such a result was reached in 

Enea v. Superior Court (2005) 132 Cal.App.4th 1559.  The key in Enea, though, was that the 

lease was entered into at below market rent.  Here, Plaintiff has not attempted to make any 

factual showing at all that the 2015 lease was entered into at below market rent. 

Finally, Plaintiff offers some evidence that under the 2015 lease late fees were unlikely to be 

charged.  (See, Fact 5 and Plaintiff’s Ex. B: Draper Depo.) Draper testified that rent was late 

under the lease if it was not paid within ten days of the landlord requesting the rent payment, but 

that this never occurred.  (Plaintiff’s Ex. B: Draper Depo. 123:19-124:6.)  Assuming that to be 

true, however, that states a claim for breach of fiduciary duty in enforcing the lease as landlord.  

It does not establish that the lease itself constitutes a breach of fiduciary duty and hence should 

be cancelled. 

In reply, Plaintiff argues that the 2015 lease is void because it was materially different from the 

prior lease for the property and the partnership agreement required that both partners agree to 

such a lease.  This is an interesting argument.  Unfortunately, this argument was not raised in 

the moving papers and therefore cannot be used by Plaintiff to shift its burden in this motion.  

(See San Diego Watercrafts, Inc. v. Wells Fargo Bank (2002) 102 Cal.App.4th 308, 312-13 [new 

evidence not cited in the separate statement is generally not permitted in a reply]; American 

Drug Stores, Inc. v. Stroh (1992) 10 Cal.App.4th 1446, 1453 [on appeal, declining to consider an 

argument made for the first time in reply “because such consideration would deprive the 

respondent of an opportunity to counter the argument.”].)  

Plaintiff’s requests for judicial notice are denied.  All of the documents that Plaintiff wants judicial 

notice of are documents already on file in this case.  That being said, the Court appreciates 

being given copies of the documents Plaintiff relied on for this motion.  

Defendant included some “objections” in its response to Plaintiff’s separate statement.  Plaintiff 

also included some “objections” in its response to Defendant’s response to Plaintiff’s separate 

statement.  These objections were not provided in a separate objections to evidence document 
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as required by CRC 3.1354. Therefore, the Court will not rule on these objections.  In any event 

the objections could not affect the Court’s ruling on the motion. 

  

 6.  TIME:  9:00   CASE#: MSC18-01430 
CASE NAME: COMMUNITY BANK VS. SIGNORELLI 
HEARING ON MOTION FOR RELIEF FROM DEFAULT JUDGMENT 
FILED BY SIGNORELLI FAMILY, L.P., et al. 
* TENTATIVE RULING: * 
 
Defendants move for relief from default and judgment, pursuant to Code of Civil Procedure 
§ 473.  The motion is denied. 
 
Defendants attribute their failure to respond timely to this lawsuit to miscommunications with 
their former attorney, Mr. Judson, and/or Mr. Judson’s failure to take timely action.  (Plaintiff 
seeks to cast doubt on that account but provides no admissible evidence.)  Plaintiff argues that 
defendants did not act diligently in seeking relief.  At first cut, though, defendants’ explanation 
suggests that the delay in filing this motion was likewise attributable to the same asserted 
problems with Mr. Judson. 
 
The motion, however, is not accompanied by a proposed answer or other response, as required 
by the statute.  “Application for this relief shall be accompanied by a copy of the answer or other 
pleading proposed to be filed therein, otherwise the application shall not be granted….”  Code of 
Civil Procedure § 473(b) (emphasis added).  If this were merely a technical oversight, it could 
probably be remedied.  But to all appearances it reflects an underlying substantive problem:  
Defendants nowhere suggest that they have any kind of substantive defense to the case.  That 
being so, there is nothing but delay and paperwork to be gained by granting them relief from 
their default.  And as plaintiff’s opposition papers reflect, plaintiff stands to be prejudiced by 
reopening the case, because of competing creditors and judgments who would thereby gain an 
unwarranted advantage in their competing efforts to seek collection from various potential 
source of payment. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-01572 
CASE NAME: MOORE VS. WIRELESS BUYBACKS 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY WIRELESS BUYBACKS, LLC, BRENDAN SKELLY 
* TENTATIVE RULING: * 
 
Both pending motions are continued to March 22, 2019.   

The Court is glad that someone has finally provided a copy of the complaint in the Sprint Action, 

which the Court had been suggesting for some time.  It has been provided, however, only in 

defendant’s reply papers, which is improper.  The Court realizes that plaintiff has had this 

document before now, but is still interested in her specific commentary on it, if she wishes to 

provide any. 
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Accordingly, plaintiff may submit a supplemental brief by March 15, 2019, of no more than five 

pages, for the sole purpose of addressing, in more detail, the nature of the Sprint Complaint 

relative to Wireless Buyback’s alleged defense obligation.   

  

 8.  TIME:  9:00   CASE#: MSC18-01572 
CASE NAME: MOORE VS. WIRELESS BUYBACKS 
HEARING ON MOTION TO COMPEL WRITTEN DISCOVERY RESPONSES 
FILED BY VICTORIA MOORE 
* TENTATIVE RULING: * 
 
See Line 7. 

  

 9.  TIME:  9:00   CASE#: MSC18-01752 
CASE NAME: DOWDY VS. MANORCARE 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY MANORCARE HEALTH SERVICES-TICE VALLEY LLC 
* TENTATIVE RULING: * 
 
See Line 2. 
 

  

10.  TIME:  9:00   CASE#: MSC18-01752 
CASE NAME: DOWDY VS. MANORCARE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MANORCARE HEALTH SERVICES-TICE VALLEY LLC 
* TENTATIVE RULING: * 
 
See Line 2. 
 

  

11.  TIME:  9:00   CASE#: MSC18-01800 
CASE NAME: GOLD VS. REYNOLDS 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY DANA WEILER, et al. 
* TENTATIVE RULING: * 
 
This motion for good faith settlement determination was originally opposed on the ground that 
the settling parties had not provided a copy of the settlement agreement, providing them with 
insufficient information on which to decide whether to agree to or oppose the settlement.  
The Court continued the matter to today, directing the movants to disclose the settlement 
agreement.  They have done so.  Supplemental briefs were due from the opposing parties by 
February 22, and have not been filed.  The Court therefore takes the motion to be unopposed 
now, and so it is granted. 
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12.  TIME:  9:00   CASE#: MSL17-00529 
CASE NAME: WASHINGTON INTERNATIONAL  VS.  DIABLO FOREIGN 
HEARING ON MOTION TO VACATE ORDER OF DISMISSAL 
FILED BY WASHINGTON INTERNATIONAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Plaintiff’s motion under Code of Civil Procedure § 473 for relief from dismissal is denied.  
Plaintiff did not act reasonably diligently in seeking relief. 
 
Defaults against all defendants were entered in January 2018.  Because no proper judgment on 
the defaults was submitted, the Court issued an OSC why the case should not be dismissed.  
Plaintiff responded on July with a written response, including amended notices of default.  It did 
not appear at the July 25 hearing, however.  While the Court does not claim to remember in 
particular, it surmises that plaintiff’s July 20 filings were not in the file for the Court’s review at 
the hearing date.  Accordingly, the case was dismissed. 
 
Section 473(b) requires that an application for relief “shall be made within a reasonable time, in 
no case exceeding six months, after” the order from which relief is sought. 
 
Plaintiff first sought relief from that dismissal on December 20, 2018, by ex parte application.  
That was nearly five months after the dismissal, with no explanation for the delay.  The ex parte 
was denied by Judge Weil with directions to proceed by noticed motion.  Plaintiff then waited 
nearly another month to file the motion, finally filing it on January 22, 2019 – three days before 
the six-month outside deadline set in § 473(b). 
 
Absent any explanation for the delay, this is not making application “within a reasonable time” of 
the July 25 dismissal. 
 

  

13.  TIME:  9:00   CASE#: MSL17-00998 
CASE NAME: KORB VS. ROMERO 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended CROSS-COMPLAINT 
FILED BY EDWARD J. ROMERO 
* TENTATIVE RULING: * 
 
Cross-complainant Romero’s motion for leave to file a second amended complaint is denied 
without prejudice.  Neither the motion itself nor the supporting declaration is signed.  (See 
Code of Civil Procedure § 128.7.)  Moreover, although the motion says the proposed amended 
pleading is attached to the declaration, in fact the attachment is only two paragraphs stating the 
intent of the amendments (and none too clearly at that).  Romero may refile the motion with 
proper documentation if he wishes. 
 
The Court also notes that Romero’s proof of service is incomplete in several respects, including 
not identifying the address to which service copies were mailed and on what date. 
 
Finally, Korb is reminded that exhibits to his declaration must be tabbed. 
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14.  TIME:  9:00   CASE#: MSL18-04498 
CASE NAME: KELSTIN VS. VARGAS 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY ROSANNA VARGAS 
* TENTATIVE RULING: * 
 
Defendant’s motion to set aside default and judgment is taken off calendar because she did 
not serve the motion on plaintiff’s attorney. 

  

15.  TIME:  9:00   CASE#: MSN16-1462 
CASE NAME: RASOOLY VS. THE CITY OF OAKLEY 
HEARING ON PETITION FOR ABATEMENT WARRANT 
FILED BY THE CITY OF OAKLEY 
* TENTATIVE RULING: * 
 
The Court is informed that this matter has resolved. 
 
For future reference in case of any future problems, the Court notes that this docket number 
was terminated by final judgment and appellate affirmance, and the Court no longer has 
jurisdiction to take action under this docket number. 
 

  

16.  TIME:  9:00   CASE#: MSN19-0052 
CASE NAME: RE:  J. FIGUEROA 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT  /  FILED BY CREDIT FINANCIAL REPAIR, LLC 
* TENTATIVE RULING: * 
 
The proposed transfer is approved. 

  

17.  TIME: 10:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
SPECIALLY SET HEARING ON: TRIAL SETTING CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
The Court has been commenting for quite some time that it did not appear likely that any live 
testimony would be required to determine the merits of this case.  The most recent round of 
briefing was intended to test that proposition, by nailing down each party’s theory of the case 
with specificity, inviting any party to point out any disputed fact questions on which live trial 
testimony should be taken, and obtaining offers of proof as to any proposed live testimony.  It 
now appears the Court’s prediction was correct.  No one is saying that there are any fact 
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questions requiring a live-witness trial, and the Court does not see any either.  Further, 
defendants do not propose to provide live testimony, nor provide any offers of proof.  And 
defendant Wild Game, at least, vehemently opposes the idea of calling witnesses.  Plaintiff, for 
her part, does identify witnesses as a matter of caution, but the facts to which they would testify 
turn out (as expected) to be uncontested. 
 
As a matter of law applied to undisputed facts, the Court rules: 
 

1. Plaintiff is entitled to recover against defendant Wild Game Ng, LLC, for breach of 
contract based on the promissory note, in the amount of $2,647,616.50.  This includes 
interest up to the date of this hearing. 

 
2. Plaintiff is entitled to recover against defendant Barney Ng for breach of contract based 

on the guaranty, in the amount of $2,647,616.50.  This includes interest up to the date of 
this hearing. 

 
3. The liabilities of Wild Game and Ng stated in items 1 and 2 are joint and several liabilities 

for the same money, meaning that they are not cumulative with each other.  Anything 
paid in satisfaction of one of them necessarily reduces the other. 
 

4. Costs may be sought by a memorandum of costs.  Plaintiff’s brief mentions her claim to 
recovery of attorney fees, but does not present that claim now except to mention it in 
passing.  If fees are sought, they may be pursued by post-trial motion. 

 
Plaintiff’s Case in Chief 

 
Plaintiff presents extensive documentary evidence, running to about six inches of exhibits, to 
establish her case in chief against Wild Game on the note, and against Mr. Ng on the guaranty.  
Presentation of evidence on every element of plaintiff’s claims is necessary and appropriate/  
But as will be seen, very little of this is disputed by either of the defendants.  Moreover, 
defendants take no issue with plaintiff’s arithmetic as to the amount due on either theory, 
including her calculation of interest. 
 

Wild Game’s Liability on the Note 
 
Wild Game raises only three points in defense against plaintiff’s contract claim.  None is 
meritorious. 
 
Standing.  Wild Game’s lead argument is that because neither Pensco nor Horwitz indorsed the 
note when it was transferred to plaintiff by assignment, therefore the note was not “negotiated” 
to plaintiff (see Comm. Code § 3201), and plaintiff is not a “holder” of the note (see § 1201(21)) 
and lacks standing to sue on it.  The lack of indorsement is factually undisputed. 
 
In the first place, this argument is squarely contradicted by Wild Game’s express admission (in 
response to plaintiff’s requests for admission) that plaintiff “is entitled to enforce the NOTE to the 
extent that Horwitz had the right to enforce the NOTE if the assignment is valid”.  The validity of 
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the assignment is not disputed.  This admission is binding on Wild Game.  Code of Civil 
Procedure § 2033.410(a). 
 
Even if not already conceded away by admission, this theory does not withstand scrutiny.  Wild 
Game tacitly assumes that only a “holder” is entitled to enforce the note.  That is not true.  
Comm. Code § 3301 expressly provides:  “’Person entitled to enforce’ an instrument means 
(a) the holder of the instrument, [and] (b) a nonholder in possession of the instrument who has 
the rights of a holder…” (emphasis added).  Section 3202(b) similarly provides:  “Transfer of an 
instrument, whether or not the transfer is a negotiation, vests in the transferee any right of the 
transferor to enforce the instrument…”.  (The case cited by Wild Game (Creative Ventures LLC 
v. Jim Ward & Assocs. (2011) 195 Cal.App.4th 1430), is not to the contrary.  It had to do with 
whether the plaintiff was a holder in due course and hence free of a usury defense – not 
whether the plaintiff had the right to enforce the debt.) 
 
The Court has previously commented that this issue is properly a matter of plaintiff’s case in 
chief rather than an affirmative defense.  But Wild Game insists on pressing it as the defense of 
lack of standing, presumably because that might allow Wild Game to evade its binding 
admission by labeling the issue as jurisdictional.  That won’t fly.  Wild Game’s argument is that 
because plaintiff’s original complaint was technically incorrect in identifying plaintiff as a “holder”, 
therefore that error irremediably and permanently deprived her of standing right from the outset 
of the case.  Wild Game confuses the technical validity of the claim as pleaded, with the issue of 
whether the plaintiff is the person with standing to assert the claim.  Here, it is established that 
plaintiff is the person – the only person in the world – with the right to sue on this note.  If Wild 
Game were right that the use of the word “holder” in the complaint – at worst, a minor technical 
flaw – deprived her of standing, then the result would be that no one in the world could sue, and 
Wild Game would get off scot-free without ever paying a penny on a note it admits it made and a 
debt it admits it owes.  Wild Game cannot stretch the concept of “standing” anywhere near that 
far. 
 
Lack of Delivery to Pensco.  Wild Game argues that the note was never “made” because it was 
never delivered to Pensco.  That exact defense was excluded in the Court’s ruling of October 5, 
2018.  Moreover, Wild Game has again expressly admitted delivery of the note to Pensco in 
response to requests for admissions.  In any event, the legal argument is entirely unconvincing, 
resting solely on a rather tortured reading of ancient precedents. 
 
Identity of the Note.  Finally, in its reply brief Wild Game asserts that plaintiff’s Exhibit 1 – the 
promissory note – is not a true and correct copy.  But the document is textually and visually 
identical to Wild Game’s own Exhibit F, save for some unexplained selective boldfacing of text 
and signature.  Further, Wild Game has never denied the existence or terms of the note. 
 

Ng’s Liability on the Guaranty 
 
Ng raises only one argument in defense against his liability on the guaranty, namely the statute 
of limitations.  He acknowledges his own testimony, in interrogatory answers, that no demand 
for payment was made until 2009.  As the Court understands Ng’s position, he tacitly concedes 
that if that testimony is true, the statute of limitations did not run because of Horwitz’s 2009 suit 
and the subsequent operation of a series of tolling agreements.  Ng, however, speaks 
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dismissively of the testimony of Barney Ng, as though that were someone other than himself.  
His entire defense instead rests completely on what Ng says is the contrary testimony of 
Horwitz, in which Horwitz said he inquired in 2002 about payment of the note.  That, Ng argues, 
is the demand on the note (as well as the note’s stated due date), and the limitations clock 
started from then. 
 
Plaintiff is not legally bound to accept the veracity of Horwitz over that of Ng, or vice versa.  
Although plaintiff is the assignee of Horwitz, they were hardly allied parties; the assignment 
occurred in settlement of an adverse litigation between plaintiff and Horwitz. 
 
Ng, on the other hand, is in a poor position to rest his defense on the proposition that he was 
lying in his interrogatory answers.  The situation may not rise to the formal level of judicial 
estoppel, because although the court of appeal’s decision recited Ng’s factual contention that no 
demand was made until 2009, it is not entirely clear that that was a key and necessary point in 
the appellate decision.  The contrary contention, however – that Horwitz inquired in 2002 about 
payment of the note – is obviously inconsistent with the theory successfully argued to the court 
of appeal, namely that this was a make-believe note intended to conceal what was actually an 
illegal equity investment (a theory earnestly asserted before Judge Spanos and the court of 
appeal, but now entirely abandoned as factually untrue). 
 
In theory, a witness in Ng’s position might suggest that he wasn’t lying in his interrogatory 
answers, he was just mistaken, and Horwitz’s testimony has now refreshed his recollection – or 
something along those lines.  But Ng puts forward nothing of the kind, as an offer of proof or 
otherwise.  Nor does he propose to take the stand and explain his prior testimony away.  (Wild 
Game, for its part, vehemently protests against any possible plan to put Ng on the witness 
stand, vicariously asserting Ng’s Fifth Amendment rights, whatever that’s intended to mean.)  
The Court at this point sees no reason why it shouldn’t take Ng’s testimony for what it admitted 
to be true, at least as against Ng himself. 
 
And indeed, it is not as clear as the parties assume that Horwitz’s and Ng’s testimony are 
squarely inconsistent.  It must be remembered that in 2002 Ng wore two hats, as the principal of 
Wild Game and as the personal guarantor of Wild Game’s note.  Horwitz’s testimony describes 
a rather informal interchange in 2002, in which he inquired about payment of the note but then 
receded in his request, preferring to let the note go uncollected and accruing interest.  The 
guaranty as such was not mentioned, apparently.  In such circumstances there would have 
been no reason for anyone to mention anything about Ng performing on the guaranty.  If Horwitz 
was happy to let the note remain unpaid by Wild Game, he would not have called on Ng to 
make good on the guaranty.  Thus, it appears that if Horwitz’s colloquy in 2002 amounted to a 
“demand”, it was a demand to Wild Game for payment of the note – not a demand to Ng for 
performance of the guaranty. 
 
That makes a difference.  The terms of the guaranty itself did not purport to require Ng to pay 
the defaulted amount of the note immediately on Wild Game’s default.  Rather, it required him to 
“pay, on demand, … all sums due and owing on the [note]”.  That means that Ng was not in 
breach of the guaranty until demand was made.  If we take Horwitz’s testimony as (at most) a 
demand, made and then retracted, for Wild Game’s payment of the note, then even aside from 
Ng’s testimony there is no evidence of any demand for performance of the guaranty being made 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   03/08/19 

 
 

- 12 - 

until Horwitz filed suit in 2009.  On that basis, Horwitz’s cause of action against Ng personally 
for performance of the guaranty did not accrue until 2009, because Ng committed no breach of 
the guaranty until then. 
 

Evidence 
 
Plaintiff’s objections to evidence are overruled.  The Court takes plaintiff’s points substantively 
but admits the evidence for the record. 
 

  

18.  TIME: 10:00   CASE#: MSC16-00059 
CASE NAME: BUCKLEY III  VS. HYUNDAI MOTOR 
JURY TRIAL - LONG CAUSE / 14 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear (CourtCall OK) at 10:00 to discuss trial scheduling.  Counsel are informed 
that the Department is now in the middle of another jury trial, which will go into next week.  It is 
improbable that the trial in this case could be commenced in time to wrap up before the 
Department goes dark for a week in early April. 
 
Counsel should also be prepared to discuss whether any forms of ADR might be useful to the 
parties, such as a judicial settlement conference with a judge other than the trial judge.  It is 
likely that such a conference can be arranged. 
 

  

19.  TIME: 10:00   CASE#: MSC16-01692 
CASE NAME: CUNNIE VS. AB CALIFORNIA 
JURY TRIAL - SHORT CAUSE / 3 - 5 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear at 10:00 for discussion of the parties’ motions in limine, in anticipation of 
resumption next Monday of their settlement conference. 
 
The Court takes the opportunity to point out that although the as-filed originals of these motion 
papers comply with the rules regarding tabbing exhibits, some of the courtesy copies don’t – 
which rather undermines the intended convenience purpose of courtesy copies. 
 

 

 


